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Coart of Appeals of the District of Colombia 


No. 2990. 

Oscar Wilkinson, Appellant, 
vs. 

S. Dana Lincoln, Trading, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 49552. 

S. Dana Lincoln, Trading as the National Mortar Company, 

Plaintiff, 

vs. 

Oscar Wilkinson, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration, See. 

Filed June 20, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49552. 

S. Dana Lincoln, Trading as the National Mortar Company, 

Plaintiff, 

vs. 

Oscar Wilkinson, Defendant. 

Count I. The plaintiff S. Dana Lincoln, doing business under the 
name and style of the National Mortar Company, sues the defendant 
Oscar Wilkinson for that heretofore, to wit, sometime in the month 
of May, 1904, the defendant and one John F. McCormick entered 
into a secret partnership agreement whereby the defendant was to 
1—2990a 
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furnish the money necessary to secure the title in his own name to 
a plot of ground in the District of Columbia, upon which a building 
loan was to be obtained by the said John F. McCormick for the pur^ 
pose ot erecting twenty-two houses thereon, and the said John F 
McCormick was then to erect the said twenty-two houses upon the 

McCorndck ftf ‘ w J °i nt of tlle snid defendant- and the said 

seci?rin "the 1 1 1 d f fend ? nt to have a half interest in said houses for 

s-iid tohn F Mef' sa ! d S rou , nd and making the said loan, and the 
c ’ ,. n 1 • McCormick to have a half interest in the said houses 

pTrrnamto the C0 -" 1 stnH ', tln « , the same ; and the plaintiff avers that 
pursuant to the said partnership agreement the defendant did ad- 

9 vanc e the necessary money, taking title to the said plot of 
^™ dln i'f District of Columbia in his own name on or 
.... at ? u ‘ 7th day of July, 1904, and thereafter secured a 
building loan thereon for the purpose of erecting the said twenty-two 

hJufV U MP the ‘t rmS , of I th e ^said agreement between 2S 
on o wit M tt'os.h j mK / i e ,et0nd ?i:ii and ,lle I’huntiff avers that 

aftel to OrtS^ 8 l^ y i^- anu T’ 19 *S ,d at various dates there- 
after to October 13th, 190o, as shown in the particulars of demand 

attached hereto as part hereof, the said John F. McCormick without 

Md t^defenfDnt 8 ’' 111 ^ ‘V® P artn , erehi P agreement between himself 

the Id d Iohn F \I?.p dlSC !T nK tH ? connection of ‘he defendant to 
tne aid John 1 McCormick in relation to the construction of the 

said houses, purchased of the plaintiff in his own name for the ««id 
partnership and the plaintiff sold to the said John F McC rn k’k 
for use in the construction of the aforesaid houses lime cement 
planter, hair and slate aggregating $1,674.48 upon which the plain¬ 
tiff has received credits amounting to $489.02, leaving a balance due 

sum'of P iT 18 ? 4 f fi 0m Ji h . e def f. da "» « ?ne of the said"copartners the 
laid MiJy th .e Plaintiff claims of the said defendant the 
said sum ot $l,18o.46, with interest thereon from October 13 19 ( 1 '; 
besides the costs of this suit. to, 1905, 

C° l »V L Pl '° S - l )ana Lincoln, trading as the National 

Mortar Company sues the defendant Oscar Wilkinson, formerly a 
copartner with John F. McCormick for money pavabk bv the dd 
fondant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant and the said John F. McCormick for the use of the 

3 P T a n ne S hl A P r r! en ^ stin S 1 between the defendant and the 

.aid John F McCormick and for work done and materials 

F \rpr PrOV * d f d tbe plaintiff fo . r tPe defendant and the said John 
F. McCormick, as copartners at their request; arid for money lent 

hv the plaintiff to the defendant and the said John F. McCormick- 

Tnh Mo 7 ^ by i th ? plaintiff for the defendant and the sdd 
Hof n n tP ® ir request; and for money received by the 

tiff end H D f and 116 ^ J ? hn McC °miick for the use of the plain- 
ff, and for money found to be due from the defendant to the plain 

s!im°nf bet : Veen t hem - And the Plaintiff claims the 

sum of $1,185 46, with interest from the 13th day of October 190^ 

Stdbi p " licul “ d, " ,n<l h “''» —«£wji £ 

BATES WARREN and 
W. H. SHORES, 

1 ■ Att’ys for Plaintiff. 
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Particulars of Demand. 

National Mortar Co., Building Material, Wholesale and Retail. 

Office: Room 9, Ralston Building, 612 F Street, N. W. 

Factory and Warehouses: S. Capitol and I Sts. 

Railroad Sidings: B. & 0. R. R., Penn. R. R. 

Local and Long Distance Telephone. 

Sold to J. F. McCormick, 7th & Steuben. 


1905. 

Jan’y 28. To 20 Bbls. 0. D. Portl. 29.00 

“ 80 sacks. *8.00 

v “ 20 Bbls. Lime. 14.00 

31. “ 10 “ Lime . 7.00 

“ 50 bus. Hair. 10.00 

4 

Feb’v 2. To 20 Bbls. Lime. 14.00 

f 3. “ 10 “ Lime. 7.00 

’ “ 1—6—Flanga Top. 2.00 

4. “ 10 Bbls. Lime. 7.00 

8. “ 60 Bags Limoid. 30.00 

“ 60 sacks. 6.00 

“ 50 Bbls. O. D. Portl. 72.50 

“ 200 sacks. 20.00 

10. “ 20 Bbls. Diamond Piaster. 33.00 

11. “ 6 Cyds. Con. Sand. 9.00 

15. “ 10 Bbls. Lime.\ 7.00 

“ 10 bus. Hair.. 2.00 

16. “ 10 Bbls. Lime. 7.00 

21. “ 30 Bags Limoid. 15.00 

“ 30 sacks. 3.00 

“ 20 Bbls. Lime. 14.00 

22. “ 30 bags Limoid.*. 15.00 

“ 30 sacks. 3.00 

“ 500 ft. 13x24 Slate. 12.50 

“ 200 ft. 9x9 Flue. 22 00 

“ 120 ft. 9x13 Flue. 20.40 

“ 18 Bbl. Lime. 12.60 

“ 10 bus. Hair. 2.00 

23. “ 500 ft. 13x24 Slate. 12.50 

“ 12 Bbl. Lime. 8.40 

25. “ 10 “ Lime . 7 00 

27. “ 10 “ Lime . 7^00 

“ 5 bus. Hair. 1.00 

Mch. 2. “ 20 Bbls. Lime. 14.00 


453.90 
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Mch. 2. To Amt. Brt. forward. 453.90 

“ 6. “ 20 Bbl. Lime. 14.00 

11. “ 20 “ Lime. 14.00 

14. “ 20 bass Limoid. 10.00 

ii 20 sacks... 2.00 

15. “ 3 Bbls. Diamond Plaster. 4.95 

“ 10 “ Lime . 7.00 

18. “ 10 “ O. D. Port. 14.50 

“ 40 sacks. 4.00 

21. “ 10 Bbl. Lime. 5.50 

24 “ 20 “ Lime . 11.00 

25. “ 10 “ O. D. Portl. 14.50 

“ 40 sacks. 4.00 

27. “ 20 Bbl. Lime. 11.00 

29. “ 20 “ Lime. H-00 

30. “ 20 “ Lime. 11.00 

Aus. 1. “20 “ Lime . 11.00 

3. “ 10 “ O. D. Portl. 14.50 

“ 40 sacks. 4.00 

4. “ 20 Bbls. Lime. 11.00 

6. “ 10 “ O. D. Portl. 14.50 

“ 40 sacks. 4.00 

“ 20 Bbl. Lime. 11.00 

10. “ 40 “ Lime . 22.00 

“ 10 “ O. D. Portl. 14.50 

“ 40 sacks. 4.00 

“ 25 Bus. Hair. 5.00 

12. “ 20 Bbl. Lime. 11.00 

15. .“ 20 Lime . 11.00 

“ 20 bus. Hair. 4.00 

13. “ 30 Bbls. Lime. 16.50 

17. “ 20 “ Lime . 1100 

18. “ 10 “ Lime . 5.50 

“ 10 “ Diamond Plaster . 16.50 

783.35 

6 

1905. 

April 18. To Amt. Brt. forward. 783.35 

“ 3,000 # Limoid. 15.00 

“ 30 sacks. 3.00 

19. “ 250 ft. 9x9 Flue. 27.50 

21. “ 20 Bbls. Lime. 14.00 

“ 1,000 # Limoid. 5.00 

“ 10 sacks. 1.00 

24. “ 15 Bbls. Rosendale. 12.00 

“ 45 sacks . 4.50 

25. “ 20 Bbls. Lime.. 11.00 

26. “ 20 M Lime . 11.00 
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28. “ 10 “ 0. D. Portl. 14.50 

“ 40 sacks ... 4.00 

“ 10 Bbls. Lime. 5.50 

Mav 1. “10 “ Lime . 5 50 

12. “ 10 “ Lime . 5*50 

13. “ 10 “ 0. D. Portl. 14.50 

“ 40 sacks. 4.00 

“ 10 Bbls. Lime. 5 50 

• 15. “ 10 “ Lime . 5.50 

“ 25 bus. Hair. 5.00 

16. “ 10 Bbls. O. D. Port]. 14.50 

“ 40 sacks. 4.00 

“ 10 Bbls. Lime. 5.50 

17. “ 10 “ Lime . 5.50 

18. “ 20 “ Lime . 11.00 

22. “ 20 “ Lime . 11.00 

23. “ 20 “ Lime . 11.00 

24. “ 2,000 # Limoid. 10.00 

“ 20 sacks . 2.00 

“ 10 Bbls. Diamond. 16.50 

“ 25 bus. Hair. 5.00 

11 10 Bbls. Lime. 5.50 

25. “ 20 “ Lime. 11.00 

26. “ 20 “ Lime. 11.00 
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1905. 

May 29. To Amt. forward. 1,077.35 

June 2. “ 20 Bbl. Lime. 11.00 

“ 3,000 # Limoid. 15.00 

“ 30 sacks. 3.00 

8. “ 2,000 # Limoid. 10.00 

“ 20 sacks. 2.00 

17. “ 10 Bbls. O. D. Portl. 15.00 

** 40 sjiplfQ 4 OO 

21. “ 1 Bbl. Diamond Plaster!!!!.’! i!!!!!!.'.’!! 165 

“ 10 Bbls. Dragon Portl. 15.00 

^ 40 sflplvQ 4 On 

July 3. “ 10 Bbls. O. D.‘ Portl. .’.’.’.V.!!!!!!!!!!!!!! 15.00 

“ 40 sacks. 4.00 

7. “ 10 Bbls. O. D. Portl.... 15.00 

“ 40 sacks.*.. 4.00 

12. “ 10 Bbls. O. D. Portl. 15.00 

“ 40 sacks. 4.00 

18. 10 Bbls. O. D. Portl. 15.00 

“ 40 sacks. 4.00 

19. “ 10 Bbls. O. D. Portl. 15.00 

“ 40 sacks. 4.00 

26. “ 20 Bbls. O. D. Portl. 30.00 

“ 80 sacks . 8.00 
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29. 

31. 

Aug. 3. 
10 . 
11 . 
15. 


8 

1905. 
Aug. 15. 
“ 17. 


18. 


19. 

21 . 

23. 


24. 
28. 

Sept. 15. 

16. 

22 . 

25. 

26. 

Octo. 9. 
13. 


“ 10 P»bls. 0. D. Port! 

“ 40 sacks. 

“ 20 Bbls. O. D. Portl. 

“ 80 sacks . 

“ 10 Bbls. O. D. Port! 

“ 40 sacks. 

“ 5 Bbls. O. I). Portl. 

“ 20 sacks. 

“ 5 948 yds. Limestone. 
“ 400 ft. 13x24 Slate. 
“ 5 Bbls. O. D. Portl. 
“ 20 sacks. 


15.00 

4.00 

30.00 

8.00 

15.00 

4.00 

7.50 

2.00 

11.90 

10.00 

7.50 

2.00 


1,407.90 


To Amt. forwd. 

“ 6 116 yds. Limestone. 

“ 8 Bbls. Lime. 

“ 25 Bbls. O. D. Portl. 

“ 100 sacks . 

“ 20 Bbls. Lime. 

“ 20 “ O. D. Portl. 

“ 80 sacks. 

“ 60 ft. 9x13 Flue. 

“ 50 ft. 9x9 Flue. 

“ 10 Bbl. Lime. 

“10 “ O. D. Portl. 

“ 40 sacks . 

“ 10 Bbl. Lime. 

“ 10 “ Lime . 

“ 10 “ Lime . 

“ 25 bus. Hair. 

“ 20 Bbl. Lime. 

“ 20 “ Lime . 

“ 5 “ Diamond Plaster 

“ 10 “ White Coat ... . 

“ 10 “ “ “ 

u r l( II it 

o • • • 

“ 10 “ Vulcanite. 

it Af) QOpVtl . 

“ 13V2 Bbls.'a’D. Portl... 
50 sacks. 


1,407.90 

12.23 

4.40 

37.50 

10.00 

11.00 

30.00 

8.00 

10.20 

5.50 

5.50 

15.00 

4.00 

5.50 

5.50 

5.50 
5.00 

11.00 

11.00 

8.25 

7.50 
7.50 
3.75 

15.00 

4.00 

18.75 

5.00 


1,674.48 


9 

1905. 

Octo. 13. To Amt. Brt. forward 


1,674.48 
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Cr. 

Mch. 15. By Error Lime 24.00, Flue 1.20, Slate 


2.50 . 27.70 

2. “ 172 sacks. 15.80 

21. “ Cash . 150.00 

27. “ 226 sacks. '..... 21.74 

April 4. “ Error Lime 70 Bbl.—@15. 10.50 

29. “ 319 sacks . 29.48 

May 22. “ Cash . 150.00 

31. “ 154 sacks. 14 90 

1906. 

Jan’y 15. “ 714 sacks . 68.90 


- 489.02 

1,185.46 

A ffidavit. 

District of Columbia, ss : 

S. Dana Lincoln being first duly sworn, on oath says that he is 
trading and doing business as the* National Mortar Co., and is the 
party named as plaintiff in the foregoing and annexed declaration, 
wherein Oscar Wilkinson is named as defendant. The plaintiff's 
cause of action against the said defendant is on account of the non¬ 
payment by the defendant for certain goods, wares and merchandise 
purchased by one John F. McCormick, formerly copartner of the 
said Oscar Wilkinson, from this affiant for use in a special 
10 partnership venture between the said parties; that on or about 
the 28th day of January, 1905, and at various dates there¬ 
after to October 13th, 1905,»the said John F. McCormick, without 
disclosing to this affiant the partnership agreement between himself 
and the defendant, or disclosing the connection of the defendant 
with the said John F. McCormick in relation to the construction of 
the houses for which the material he was purchasing was intended, 
purchased of this affiant, and this affiant sold to the said John F. 
McCormick a large quantity of lime, cement, plaster, hair and slate 
aggregating $1,674.48, upon which the said McCormick paid 
$489.02, leaving a balance due to the plaintiff on account of the said 
material of $1,185.46, with interest, no part of which balance has 
this affiant received, all of which will more fully appear by reference 
to the bill of particulars which is attached hereto as part hereof; 
that the prices charged for the said material were just and reasonable 
and were the then current market prices, and were the prices agreed to 
be paid therefor by the said John F. McCormick; that it was not 
until long after the purchase and use by the said McCormick of the 
said material in the erection and construction of the houses herein¬ 
after stated that this affiant learned, through the admission of the 
said Oscar Wilkinson that he had entered into an arrangement with 
the said John F. McCormick whereby it was agreed between the 
said McCormick and the defendant that the defendant was to ad- 
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vance sufficient money to secure the title in his own name to a cer¬ 
tain plot of ground in the District of Columbia, and the said John 
F. McCormick was to secure a building loan in the name of the said 
defendant upon the said ground lor the purpose of erecting 
11 twenty-two houses thereon, and that the said McCormick and 

the said Wilkinson were to share equally in the said enter¬ 
prise ; that is, the said defendant was to have a half interest in said 
houses for securing the title to said ground and making the said 
loan, and the said John F. McCormick was to have a half interest 
in said houses for erecting and constructing the same; and this 
affiant further states that the said arrangement was carried out in 
accordance with the said agreement and twenty of the said houses 
completed by the said McCormick for the joint benefit of himself 
and the defendant, and the other two houses were nearly completed 
by the said McCormick and finished by the defendant, the said de¬ 
fendant, and the said McCormick sharing equally in the said enter¬ 
prise. This affiant is advised that the said defendant is jointly liable 
with the said McCormick for the unpaid balance due for the pur¬ 
chase of the materials used in the said special partnership venture, 
but this affiant has been unable to collect the said balance from either 
the said defendant or the said McCormick, and, the premises con¬ 
sidered, there is now T justly due and owing to him from the said de¬ 
fendant the sum in the declaration claimed, to wit, $1,185.46, with 
interest thereon from October 13th, 1905, exclusive of all set offs 
and other just grounds of defense, besides the costs of this suit. 

S. DANA LINCOLN. 

Subscribed and sworn to before me this 17th day of June, A. D. 

1 QA~ 

1 r seal. 1 WM. L. BROWNING, 

Notary Public, D. C. 
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Demurrer. 


Filed August 1, 1907. 


* * 


* * * * * 


Now comes the defendant, Oscar Wilkinson, by his attorneys, 
Leckie, Fulton & Cox, and says that the declaration filed in the 
above entitled cause is bad in substance and states no cause of action 


against said defendant. 


LECKIE, FULTON & COX, 

Attorneys for Defendant. 


Note.—O ne of the matters of law intended to be argued on the 
hearing of this demurrer, is that the plaintiff has set up no contract 
or agreement, whereby the defendant alone is liable for and charge- 
able^with the materials that the plaintiff claims to have sold and 
delivered to John F. McCormick. 
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Supreme Court of the District of Columbia. 

Friday, February 26th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

Upon consideration of the demurrer filed herein to the declaration, 
it is ordered that said demurrer be, and the same is hereby overruled 
with leave to defendant to plead within ten days. 

13 Pleas, &c. 

Filed March 8, 1909. 

******* 

First. Now comes the defendant, through his attorneys Leckie, 
Fulton & Cox, and for plea to the declaration filed in the above en¬ 
titled cause and to each and every count thereof says he is not in¬ 
debted to the plaintiff in the manner and form alleged therein. 

Second. For further plea to said declaration and each and every 
count thereof the defendant says he did not promise in the manner 
and form alleged therein. 

Third. And for further plea to said declaration and each and every 
count thereof the defendant says that the plaintiff ought not to have 
or maintain his action against him because he says that he did not 
enter into any partnership agreement with one John F. McCormick as 
alleged in said declaration, and that he was never at any time a 
partner of the said McCormick, and that the said McCormick had 
no authority from him or any power to subject him, the defendant, 
to any liability to the plaintiff by reason of the purchase from the 
plaintiff of the lime, cement, plaster and slate alleged in said declara¬ 
tion to have been purchased from the plaintiff by the said Mc¬ 
Cormick. 

LECKIE, FULTON & COX, 

Atfys for Defendant. 


14 Affidavit. 

******* 

District of Columbia, To wit: 

Personally appeared before me, J. William Reily a Notary Public 
in and for the District of Columbia, Oscar Wilkinson, who being 
first duly sworn on oath states as follows: 

He is the defendant in the above entitled cause in which SL Dana 
Lincoln is plaintiff. He is not indebted to the plaintiff in the sum 
of One Thousand One Hundred Eighty-five Dollars and Forty-six 
Cents ($1,185.46) with interest thereon from the 13th day of Octo¬ 
ber, 1905, as alleged in the declaration and accompanying affidavit 
filed in said cause, or in any other sum whatever. He at no time en- 

2—2990a 
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tered into a partnership agreement of any kind with John F. Mc¬ 
Cormick as alleged therein; he was never a partner of the said John 
F. McCormick and the said John F. McCormick was never authorized 
or empowered to enter into any agreement or contract with the plain¬ 
tiff which would subject the defendant to any liability whatever to 

the plaintiff. . 

He says that having purchased a certain tract of land in the Dis>- 
trict of Columbia he entered into an agreement with the said John 
F. McCormick, by the terms of which the said John F. McCormick 
agreed to build twenty-two (22) houses upon said tract of ground; 
the defendant to enable him to carry out his said agreement agree¬ 
ing on his part to allow the said McCormick to negotiate a building 
loan upon said tract of ground, the proceeds of which was to be used 
in and toward payment for the construction of said houses, 

15 and agreeing in consideration of the services and work to 
be rendered by said John F. McCormick and in payment 

therefor, upon the completion of said houses, to deed and convey the 
equities in eleven (11) or one-half of the said houses to the said 
John F. McCormick or his assigns. 

Tie further says that he had nothing whatever to do with the con¬ 
struction of said houses, that it was expressly agreed that he should 
be under no liability of any kind whatever for any moneys ex¬ 
pended or debts incurred or losses sustained by the said John F. 
McCormick in the construction thereof, that any materials that may 
have l>een bought of the plaintiff bv the said John F. McCormick to 
be used by him in carrying out his agreement with the defendant 
was bought solely on his credit and for his use; that there was no 
agreement between the defendant and the said John F. McCormick 
for the sharing of any profits that might arise from the sale of 
the houses, or otherwise, and that the said John F. McCormick 
was to receive no other compensation for the work to be done and 
sendees to he rendered by him, except that hereinbefore recited, to 
wit, the conveyance to him or his assigns of eleven (11) of the said 
houses when completed by him. 

OSCAR WILKINSON. 

Subscribed and sworn to before me this 8 day of March, A. D. 

1909. 

[seal.] J. WM. REILY, 

Notary Public , D. C. 

16 Joinder of Issue. 

Filed April 12, 1909. 

******* 

The plaintiff joins issue upon the defendant’s pleas. 

BATES WARREN, 

. W. H. SHORES, 

Att’ys for Pl’t’ff. 

Memorandum. 

February 7, 1916.—Verdict for plaintiff. 
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Opinion of the Court. 

Filed April 25, 1916. 

******* 

This case was tried to a jury and when the evidence was all in 
upon both sides each party moved that the jury be instructed to 
render a verdict in his favor; whereupon the court instructed the 
jury to return a verdict in favor of the plaintiff. A motion has been 
filed by the defendant that the verdict be set aside and a new trial 
granted. 

The evidence shows that one McCormick, a builder of houses, came 
to the defendant and told him of a piece of land which could 

17 be bought for a certain price, and proposed that the defend¬ 
ant buy it and take title to it, and that he, McCormick, should 

erect upon it twenty-two houses, and that when they were completed 
and the indebtedness all paid the defendant should convey to Mc¬ 
Cormick, or to purchasers found by him, eleven of the houses, keep¬ 
ing the other eleven for himself/ A cash payment of $1,000 was 
necessary to secure the land, and the defendant allowed McCormick 
to dispose of two pieces of real estate belonging to the defendant by 
which $800 was raised, and paid $200 in cash, thus making up the 
$1,000, McCormick contributing no money to the purchase of the 
' land. Title was taken in the name of the defendant and a mort¬ 
gage was given to secure a building loan, the note being signed by 
both the defendant and McCormick. McCormick went on and 
erected the buildings, finishing all but two of them, and the defend¬ 
ant conveyed to purchasers secured by McCormick eleven of the 
completed houses, leaving for himself nine completed houses and 
two uncompleted. Then McCormick left the District. The plain¬ 
tiff had furnished materials for the construction of the houses and 
the materials were actually used therein. They were procured by 
McCormick on his own credit and the plaintiff when he furnished 
the materials had no knowledge that the defendant had any connec¬ 
tion with the matter. Soon after McCormick left, the plaintiff heard 
that the defendant was a partner of McCormick in the enterprise, 
and called upon the defendant to pay for the materials. The plain¬ 
tiff’s agent testified that the defendant said he guessed he would have 
to pay for the materials. This the defendant denied. The plain¬ 
tiff’s agent also testified that when he called upon the defendant for 
payment he told the defendant that he had been informed 

18 that the defendant was a partner of McCormick and that the 
defendant did not deny it, saying that he supposed that he 

would have to pay but that the plaintiff must give him time. The 
two houses that were left uncompleted were afterwards completed 
by the defendant at his own expense. The building loan was nego¬ 
tiated by McCormick. 

When asked to explain why he consented to convey the eleven 
houses to the purchasers secured by McCormick at a time when Mc¬ 
Cormick had not finished all the houses, the defendant testified “He 
assured me that everything was all right; that he had these deals on 
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hand and if I kept him from making this sale it would interfere 
with his pay men ts.” 

The defendant while upon the stand was asked this question by 
his own counsel: “Referring to this agreement you had with Mc¬ 
Cormick, with respect to your being charged with any expense in 
addition to furnishing the land, what have you to say about that?” 
And he made this answer: “I had nothing to do with any further 
expense whatever.” The defendant also testified that by the agree¬ 
ment between himself and McCormick each was to be entitled to 
“the equity of redemption” in eleven of the completed houses. In 
reply to a question by plaintiff’s counsel defendant testified as fol¬ 
lows: Q. And according to this original understanding (with Mc¬ 
Cormick) he was to have half and you half? A. Yes, half of the 
number of houses after all completed and the indebtedness all paid. 

The foregoing statement of facts was submitted to and approved 
by counsel upon both sides. It was also agreed that there was no 
question of fact to be submitted to the jury and that the situa- 

19 tion in that respect is coptrolled by the decision in Buetell v. 
Magone, 157 U. S. 154, and Empire State Cattle Company 

v. Atchison, etc., 210 U. S. 1. As we understand the effect of those 
decisions, it is for the court to draw such inferences of fact as are 
to be drawn from the testimony. 

While the main facts of the transaction are not open to dispute 
there are a few circumstances which would appear to throw some 
light upon the intention of the parties and their understanding of 
the relation which existed between them. For example, it is some¬ 
what significant that when the defendant was told by the plaintiff’s 
agent that McCormick had gone away and that he, the agent, had 
been informed that the defendant was a partner of McCormick, the 
defendant did not deny that such was the relation. The court finds 
that he then stated that he guessed that he would have the bill to 
pay. That fact seems to indicate that the defendant was not sur¬ 
prised to find that McCormick had purchased the materials and in¬ 
curred the indebtedness to the plaintiff, and that he considered him¬ 
self under obligation to see that the debt was paid. Another fact is 
that the defendant testified that each was to have half of the number 
of houses “after they were all completed and the indebtedness all 
paid.” There is nothing in the testimony to show that any limita¬ 
tion had been placed upon the cost of the buildings jmless it is to be 
inferred from the mere fact that the building loan had been made. 
The arrangement between the parties clearly contemplated the erec¬ 
tion of twenty-two houses, and so far as it was necessary to purchase 
materials and employ labor for this purpose the defendant must have 
understood that it would be done. It was left to McCormick 

20 to use his judgment in erecting the houses and incidentally 
to determine what materials were necessary. The defendant 

could not have understood that McCormick would not purchase any 
materials or employ any laborers upon credit. McCormick could not 
naturally conduct an enterprise of that magnitude in such a way. 
The defendant allowed McCormick full control of this part of the 
business, and as McCormick was acting in the interest of both him- 
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self and the defendant in that business he was acting within the 
scope of the arrangement. It amounted to this: that the defendant 
for his part turned over to McCormick certain property for McCor¬ 
mick to convert into cash in the purchase of the land, and added 
two hundred dollars to make up the first payment of $1,000, took 
the title in his own name, joining in the building loan note, and exe¬ 
cuting the building loan mortgage, and was to receive in return for 
such services on his part the equity in one half the completed houses, 
after the indebtedness was all paid. McCormick, on his part, was to 
dispose of the property thus turned over to him by the defendant 
for the purpose of raising eight hundred dollars, was to negotiate 
the building loan and join in the building loan note, and erect the 
houses, procuring the necessary materials and labor and superin¬ 
tending the construction, and was to receive in return for his sendees 
the equity in one half the completed houses, after the indebtedness 
was all paid. Under this arrangement the defendant and McCormick 
had a community of interest in the property both in its original and 
improved condition, and a community of interest in the profits as 
such, each being entitled as principal. They were therefore 
21 partners in the enterprise as between themselves, and in carry¬ 
ing out the enterprise each was acting both for himself and 
for his partner. Each being entitled to his portion of the profits, as 
principal, was bound to hear his share of the burden. The fact that 
the defendant was not known to the plaintiff as a partner does not 
prevent the plaintiff from recovering against him in such circum¬ 
stances. S,o far as the question of intention to form a partnership 
is a question of fact to be deduced by inference from the facts and 
circumstances disclosed by the evidence the court finds that the 
parties did intend to form a partnership. The law applicable to the 
situation here presented is stated in the opinion of the Supreme 
Court in Meehan v. Valentine, 145 U. S. 619, from which the fol¬ 
lowing may he aptly quoted: 

“In the present state of the law upon this subject, it may perhaps 
he doubted whether any more precise general rule can be laid down 
than, as indicated in the beginning of this opinion, that those per¬ 
sons are partners, who contribute either property or money to carry 
on a joint business for their common benefit, and who own and share 
the profits thereon in certain proportions. If they do this, the in¬ 
cidents or consequences follow, that the acts of one in conducting 
the partnership business are the acts of all, that each is the agent 
of the firm and of the other partners; that each receives part of the 
profits as profits, and takes part of the fund to which the creditors 
of the partnership have a right to look for the payment of their 
debts; that all are liable as partners upon contracts made by any of 
them with third persons wuthin the scepe of the partnership busi¬ 
ness; and that even an express stipulation between them that one 
shall not be so liable, though good between themselves, is ineffectual 
as against third persons. And participation in profits is presumptive, 
but not conclusive, evidence of partnership. * * * Actual par¬ 

ticipation in the profits as principal creates a partnership as between 
the parties and third persons, whatever may be their intentions in 
that behalf, and notwithstanding the dormant partner was not ex- 
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pected to participate in the loss beyond the amount of the profits 
or may have expressly stipulated with his associates against all the 
usual incidents of the relation' 7 p. 623. 

“The man who shares in the profit, although his name may 

22 not be in the firm, is responsible for all its debts.’ 7 p. 618. 

The most complete resume of the authorities we have found 
is in the note to Brotherton v. Gilchrist, 115 Am. St. Rep. 400. 

That a partnership may exist in respect to the purchase and sale 
for profit of one piece of land, if such be the intention of the parties, 
see Spencer v. Jones, 71 Am. St. 870, Bates v. Babcock, 29 Am. St. 
133. That the mere fact that the title is taken in the name of one 
only of the parties does not prevent a partnership from resulting, 
the other elements being present, see Jones v. Davies, 72 Am. St. 354. 

The motion will be overruled and judgment entered upon the 
verdict. 

WENDELL P. STAFFORD, Justice . 

0 

Supreme Court of the District of Columbia. 

Thursday, April 27th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein and 
heretofore submitted, it is ordered that said motion be, and the same 
is hereby overruled and judgment on verdict is ordered. Where¬ 
fore, it is considered that the plaintiff herein recover of the defend¬ 
ant the sum of Eleven Hundred Eighty-five and 46/100 

23 Dollars ($1,185.46) with interest thereon from the 13th day 
of October, 1905, together with costs of suit to be taxed by 

the clerk, and have execution thereof. 

From the foregoing, the defendant by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty of 
a bond to operate a 9 a Supersedeas is hereby fixed in the sum of 
Two Thousand Dollars. 

Memoranda. 

May 10, 1916.—Appeal bond approved and filed. 

June 1, 1916.—Time to submit Bill of Exceptions extended to, 
and including, June 30, 1916, and to file Transcript of Record to, 
and including, July 15, 1916. 

t 

Supreme Court of the District of Columbia. 

Friday, June 30th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 
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Come now the parties hereto by their respective attorneys of 
record; whereupon, the defendant by his attorney submits to 

24 the Court the Bill of Exceptions taken at the trial of this 
cause, and prays that the same be signed and made of record 

nunc pro tunc, which is hereby accordingly done. 

Designation of Record. 

Filed July 3, 1916. 

******* 

The Clerk in preparing the Transcript of Record in the above 
entitled cause will embody therein the following, to wit: 

1. The declaration, affidavit and particulars of demand. 

2. The demurrer to the declaration. 

3. Order overruling the demurrer. 

4. The pleas, affidavit of defense and joinder of issue. 

5. Verdict. 

6. Order overruling motion for a new trial; judgment on verdict. 
Notation of appeal in open court by defendant; fixing of appeal 
bond. 

7. Notation of approval and filing of appeal bond. 

8. Memorandum of submission of bill of exceptions and signing 
of bill of exceptions. (Copy of bill of exceptions, which was signed 
in duplicate, to be filed in Court of Appeals.) 

9. Memorandum of order or orders extending time for submission 

of bill of exceptions and filing of transcript of record. 

25 10. This designation; and assignment of errors. 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 

Copy of foregoing designation received this 1st day of July, 1916. 

BATES WARREN, 

B., 

Attorney for Plaintiff. 
Assignment of Errors. 

Filed July 5 } 1916. 

******* 

Now comes the defendant, Oscar Wilkinson, appellant, and as¬ 
signs for review on appeal errors committed by the Trial Court in 
the following particulars: 

1. In overruling the demurrer filed by the defendant to the dec¬ 
laration of the plaintiff. 

2. In admitting in evidence over the objection of the defendant 
the ledger leaves offered by the plaintiff. 

3. In directing a verdict for the plaintiff over the objection of 
the defendant. 

LECKIE, COX & ICRATZ, 

, _ Attorneys for Defendant. 
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26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 49552 at Law, wherein S. Dana 
Lincoln, trading as the National Mortar Company is Plaintiff and 
Oscar Wilkinson is Defendant, as the same remains upon the files 

and of record in said Court. . 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of July, 1916. 

[Seal Supreme Court of the District of Columbia. | 

JOPIN R. YOUNG, Clerk . 


27 Copy. 

Filed Jun- 60, 1916. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 49552. 

S. Dana Lincoln, Plaintiff, 
vs. 

Oscar Wilkinson, Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on for trial 
before Justice Stafford and a jury on the 7th day of February, A. D. 
1916; William H. Sholes and Bales Warren appearing for the plain- . 
tiff, and Joseph W. Cox and Joseph T. Sherier appearing for the de¬ 
fendant. . . . . . , 

Thereupon the plaintiff to maintain the issues upon his part joined 

gave evidence by the witnesses hereinafter named tending to prove 
as follows: 


David C. Chesterman, being called as a witness, testified that he 
is the manager of the National Mortar Company, and was such in 
1905 and 1906; that he sold material to John F. McCormick to be 
used in the construction of houses located at /th and Steuben Streets, 
N. W., Washington, D. C.; that at the time the material was sold 
the clerk in the office would make a record of the sale on triplicate 
slips, one of which was retained at the office and two given to the 
employee who was to deliver the material, and one of the slips so 
delivered would be turned over to McCormick, and the other signed 
by McCormick and returned to the office of the plaintiff. The wit¬ 
ness did not make the entries himself but was on the job most every 
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day; sometimes every day and sometimes every other day; that he 
supposed the company had the slips on file, although some of them 
may have been lost, but that he had made no search for them; that 
on the day after the slips were entered the charges therefor would 
be made in a loose leaf ledger, leaves from which the witness produced 
and identified. He had not made the entries thereon, al- 

28 though it was his duty to see that such entries were made and 
that they were made under his direction. He identified the 

handwriting on the ledger leaves as that of clerks in the employ of 
the plaintiff at the time; statement of the account was mailed to Mc¬ 
Cormick each month and the witness saw McCormick about the ac¬ 
count on several occasions and he said he was going to pay it and 
did make several payments thereon. He never questioned the ac¬ 
count. 

The following questions were asked and answers given: Q. Could 
you tell whether there was any of your material there? A. Yes, sir, 
I saw our material there. Q. How could you identify it? A. By 
the brand of the material. The cement was in sacks with the name 
of the brand, Tidewater and Piedmont,—we are the exclusive agents 
here for those brands. I saw our wagons there delivering material. 
He looked over the delivery slips every morning and saw that the 
entries in the books were copied correctly from the slips. The 
ledger leaves showing the items enumerated in the bill of particulars 
filed with the declaration, were offered in evidence, but the defend¬ 
ant objected to the admission of said ledger leaves in evidence on 
the ground that the testimony of the witness showed that the entries 
thereon were not the original entries and had not been made by him, 
but the Court overruled the objection and admitted in evidence the 
ledger leaves, to which action of the Court the defendant by his 
counsel duly excepted, and said exception was then and there noted 
on the minutes of the Court. 

And thereupon the witness further testified that before he had 
collected all of the money from McCormick he disappeared from the 
city, and the witness did not know what had become of him; either 
the next day or the following day after McCormick disappeared 
the witness was told by Mr. Horton, who was superintendent for Mc¬ 
Cormick, that the defendant, Wilkinson, was interested in the houses; 
prior to that time the witness did not know that Wilkinson had any 
connection with the matter; the witness and Mr. Horton, who is now 
dead, went to see the defendant at his office; witness told the defend¬ 
ant that Horton had said that he, the defendant, was a partner with 
McCormick in the business and he then asked the defendant to pay 
the balance, to which he replied, “Well, I guess I will have to 

29 pay it, but you will have to be easy on me.” The material 
was furnished in January, February, March and April, 1905. 

The balance due on the bill is $1,185.46 with interest from 13th day 
of October, 1905. 

On cross-examination the witness testified that he gave the plain¬ 
tiff S. Dana Lincoln, who made the affidavit, such information as the 
witness had obtained about the matter. The following questions 
were asked and answers given by the witness: “Q. You told Mr. Lin- 

3—2990a 
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coin that Dr. Wilkinson had agreed to pay for it? A. Yes, just ex¬ 
actly what 1 have told you. Q. That Dr. Wilkinson agreed to pay 
this bill? A. Y es, he said he would pay it but that we would have to 
be easy on him.” The goods were sold to McCormick and charged 
to him on the books of the plaintiff; that the defendant never denied 
to the witness that he was a partner of McCormick; that when Mc¬ 
Cormick left town two of the houses were not completed and were 
finished by the defendant. 

Thereupon the plaintiff called as a witness the defendant, Oscar 
Wilkinson, who testified that sometime in 1905, John McCormick, 
whom the witness knew, came to him with a proposition to buy a 
certain piece of property on Steuben Street, worth several thousand 
dollars, which he, McCormick could get upon on the payment of 
$1,000 down, upon which McCormick would build twenty-two houses 
from the proceeds of a building loan, and that witness and Mc¬ 
Cormick were each to have eleven of the houses; that the witness 
sold two houses that he had and gave that money to McCormick with 
$200 in cash making up the $1,000 and the property was secured 
and the title taken in the name of the defendant; that McCormick 
then negotiated a building loan in defendant’s name from the 
Oriental Building Association to erect the houses upon said lots, and 
thereupon the following question was a^ked the witness. “Q, And ac¬ 
cording to this original understanding he was to have half and you 
half. A. Yes, half of the number of houses when all completed and 
the indebtedness all paid. Q. And you were to have the other half. 
A. The equity in them.” 

30 McCormick had completed only twenty of the houses at 

the time he left the city. Wilkinson had previously deeded 
to McCormick the eleven houses he was entitled to receive under the 
contract, because “He, McCormick, assured me that everything was 
all right; that he had these deals on hand and that if I kept him 
from making this sale, it would interfere with his payments.” The 
eleven houses deeded to McCormick were all completed, while only 
nine of those held by the defendant were completed. The other two 
were finished by the defendant. The witness thought that McCor¬ 
mick joined with him in making the note upon which the building 
loan was secured, but that McCormick had no money in the ground 
on which the loan was secured. 

On cross-examination he testified that beyond furnishing the land 
“I had nothing to do with any further expense whatever.” 

Thereupon the defendant, to support the issues on his behalf 
joined, gave evidence tending to prove that he never assumed any 
liability for the material furnished to McCormick and did not prom¬ 
ise to pay for the same. He made no agreement and.no promise to 
pay for this material. 

And thereupon the defendant offered in evidence the affidavit of 
S. Dana Lincoln filed with the declaration in the case. 

Whereupon the defendant, having announced the close of his 
case, the plaintiff moved the Court to instruct the jury as matter of 
law, that the relationship between McCormick and Dr. Wilkinson 
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constituted a partnership. The defendant then moved the Court to 
direct a verdict lor the defendant on the grounds that, admitting all 
the evidence, adduced with respect to partnership, it failed to show 
the existence of a partnership. 

The Court thereupon reviewed the testimony relating to the trans¬ 
action, and said, It seems to me, as matter of law, they are partners; 
there are other questions in the case if the defendant' wants to have 
the case go to the jury. As to whether the materials went into the 
building, as to the amount to be recovered, but I think that I 

31 shall have to tell the jury, as matter of law, there is a partner¬ 
ship. As far as the facts in the case are concerned they would 

govern these different questions I have just mentioned, and it is for 
the jury to say whether they are satisfied with the prices charged for 
the material here sued for, and whether they went into these build- 
ings within the scope of this partnership arrangement.” 

Mr. Cox, attorney for the defendant, then said: “I do not see that 
there is anything in it if your Honor holds that there was a partner¬ 
ship.” 

The Court : “If you do not care to have the jury consider these 
facts I will ask the jury to find a verdict for the plaintiff.” 

The Court thereupon instructed the jury to return a verdict for 
the plaintiff, to which action of the Court the defendant then and 
there duly excepted, and said exception was noted upon the minutes 
of the Court. 

Reference may be had to the recital of evidence in the opinion of 
the court which recital was agreed upon as correct. 

32 Be it remembered that each of the separate and several ex¬ 
ceptions taken by counsel for the defendant as hereinbefore 

set forth was taken by said counsel then and there before the jury 
retired, and each of said exceptions was then and there separately 
and severally entered upon the minutes of the Justice presiding at 
the trial and counsel for the defendant then and there prayed the 
Court and now prays the Court to sign and seal this bill of exceptions 
in which is accurately set forth said exceptions, and the substance 
of all the evidence given at the trial, and at the request of said coun¬ 
sel the same is accordingly signed and sealed and made a part of the 
record in this cause this 30th day of June. 1916. 

WENDELL P. STAFFORD, Justice. 

Settled bv counsel, June 30, 1916. 

BATES WARREN, 

Attorney for Plaintiff. 

LECKIE, COX & KRATZ, 

Attorney - for Defendant. 

[Endorsed:] Law. No. 49,552. S. Dana Lincoln vs. Oscar Wilk¬ 
inson. Bill of Exceptions. Copy. Filed Jun- 30, 1916. J R 
Young, Clerk. 

Endorsed on cover: District of Columbia Supreme Court No 
2990. Oscar Wilkinson, appellant, vs. S. Dana Lincoln, trading & c 
Court of Appeals, District of Columbia. Filed Jul-12 1916 Henrv 
W. Hodges, clerk. 9 * J 
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Oscar Wilkinson, Appellant , 
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S. Dana Lincoln, Appellee. 


i 

BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal from a judgment in favor of the 
appellee, the plaintiff below, upon a verdict directed by the 
Court. 

The declaration charges in substance: 

The appellant, defendant below, and John F. McCormick 
entered into a secret partnership agreement, by the terms 
of which the defendant undertook to purchase in his own 
name a certain piece of land in the District of Columbia 
and secure thereon a building loan, the proceeds of which 
were to be turned over to McCormick, who agreed to erect 
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twenty-two (22) houses on said parcel of land. Upon the 
completion of the houses, the defendant was to have a half 
interest therein for securing the land and the loan and 
McCormick a half interest for erecting and constructing the 
houses. The defendant, in pursuance of the agreement, ac¬ 
quired title to the land in his own name and placed a building 
loan thereon, and thereafter McCormick in his own name 
purchased from the plaintiff certain building materials used 
in the construction of the houses without disclosing to the 
plaintiff his agreement with the defendant. He failed to 
pay in full for the materials so purchased (R., p. 2). 

The defendant demurred to the declaration on the ground 
that the agreement set up by the plaintiff did not render 
him liable for the material furnished to McCormick. The 
demurrer was overruled (R., p. 9). 

The proof at the trial tended to establish the allegations 
of the declaration. 

In the course of the trial, the Court admitted in evidence 
certain loose leaf ledger leaves over objection by the de¬ 
fendant. 

At the close of all the testimony, the plaintiff requested 
the Court to instruct the jury as a matter of law that the 
defendant and McCormick were partners, and the defen¬ 
dant moved for a directed verdict in his favor on the ground 
that the evidence failed to show the existence of a partner¬ 
ship. Thereupon the Court announced that he would grant 
the plaintiff’s instruction and submit the case upon the 
theory that they were partners; and, counsel for the de¬ 
fendant saying “I do not see that there is anything in it, 
if your Honor holds that there was a partnership,” the 
Court directed a verdict for the plaintiff. 

Upon the rulings of the Court so made against the de¬ 
fendant-am based the- following: 
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Assignments of Error : 

1. The Court erred in overruling the demurrer filed by 
the defendant to the declaration of the plaintiff (R., p. 9) 

2. The Court erred in admitting in evidence over the ob¬ 
jection of the defendant the ledger leaves offered by the 
plaintiff (R., p. 17). 

3. The Court erred in directing a verdict for the plain¬ 
tiff over the objection of the defendant (R., 19). 

Argument. 

First and Third Assignments. 

The first and third assignments of error may be con¬ 
sidered together. They raise one and the same question, 
viz.: Did the agreement relied upon by the plaintiff create 
the relation of partners between McCormick and the defen¬ 
dant? 

In his opinion, overruling the motion for a new trial, the 
trial justice treats the case as though a motion to direct a 
verdict had been made by both of the parties and then pro¬ 
ceeds to draw certain inferences from disputed testimony, 
all of which inferences are apparently in favor of the plain¬ 
tiff. The plaintiff, however, had not moved for a directed 
verdict, and it would seem that in granting the instruction 
asked by the plaintiff, and thus holding as a matter of law 
that Wilkinson and McCormick were partners, the trial 
judge should have resolved all questions in dispute in favor 
of the defendant. 

There was neither allegation nor proof that the defen¬ 
dant was held out to the plaintiff or others as a partner 
of McCormick. Indeed, the testimony clearly shows that 
the plaintiff had no knowledge of any connection on the 
part of the defendant with McCormick or with the houses, 
or with the building loan. On the contrary, the material 
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was sold to McCormick solely on his personal credit. The 
true relation of the parties must therefore depend upon the 
agreement between them. 

It is settled that to constitute a partnership there must 
be a mutuality of interest in the profits as such; and that 
interest must be of a proprietary nature, such as to give 
the parties the right to an accounting and a lien upon the 
partnership assets in preference to the individual creditors 
of the partners. 

In Fechtelcr vs. Palm Bros. & Co., 133 bed., 462, Jus¬ 
tice Lurton, speaking for the Court, said: 

“But in every phase of the question as to the cogency 
of evidence of a participation in profits it has been un¬ 
derstood that the person sought to be charged as a part¬ 
ner must have an interest in profits, as profits. Thus 
it is said by Judge Story in Section 49 of his work 
upon Partnership, adopting the view of Collier upon 
Partnership, ‘that in order to constitute a communion 
of profits between the parties, which shall make them 
partners, the interest in the profits must be mutual; 
that is, each person must have a specific interest in 
the profits as a principal trader. Meehan vs. Valen¬ 
tine, 145 U. S., 611, 619, 623, 12 Sup. Ct., 972, 36 
L. Ed., 835. Hence it always has been the rule that if 
you could show that the participation in profits was 
not a sharing in profits as a principal— m profits as 
profits of a joint business —but under an agreement 
by which a sum was to be received which should be 
equal to a definite proportion of the profits as a com¬ 
pensation for services or rent, or money advanced as a 
loan, there will be no liability as a partner. Such an 
arrangement would contradict the notion of a part¬ 
nership, for there would be no participation in profits 
as a principal, no receipt of profits as profits. Upon 
the contrary, the relation of creditor would be made 
out; the amount of the debt being a sum of money 
estimated by a certain proportion of the profits, as a 
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mere measure or yardstick. ‘The way in which the 
profits are to be participated in is the essence of the 
whole matter ” (pp. 468, 469). 

See also: 

Burnett v. Snyder , 81 N. Y., 550, 555. 

Turner v. Bisscll, 14 Pick. (Mass.), 192, 194. 

While the trial court recognized the test above stated to 
be the correct one, it is thought he failed to observe the dis¬ 
tinction between a division of proceeds in kind, or sharing 
in the proceeds by way of compensation, and a participation 
in the profits as profits of a joint enterprise. 

Profits have been defined to be the casual and indefinite 
advantages derived from the trade and dependent upon the 
accidents of the business. 

Profit is the sum remaining after the payment of all ex¬ 
penses connected with the adventure. 

Waiden v. Sherburne, 15 Johns (N .Y.), 409, 420. 

It seems clear that in the present case there was no mu¬ 
tuality of interest or ownership in the profits as such. Wil¬ 
kinson was to furnish the land and the money and Mc¬ 
Cormick was to construct the houses. Whether the value 
of the latter’s labor and services was greater or less than 
that of the eleven houses was entirely immaterial. If he 
made a profit on the adventure it was his alone, and Wil¬ 
kinson could claim no part of it. If he suffered a loss Wil¬ 
kinson was not to bear any part of it. In other words, the 
gain or loss of the parties depended entirely upon the inde¬ 
pendent operations of each, without any relation of the one 
to the other. The profits of Wilkinson would not in the 
slightest degree depend upon the cost of the material and 
labor to McCormick, nor would the profits of the latter be 
affected by the cost of the land to Wilkinson. Their opera- 
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uoiis v\ere separate and distinct and not mutual and de¬ 
pendent. 

m hxing the amount to which each of the parties were 
entitled under the contract no consideration was given to 
the price of the land or the cost of the labor and material. 
The expenses, if any, incurred by the parties were not con¬ 
sidered. See La Flex vs. Burss, // W is., 538, 541. 

Can there be such a communion or mutuality in profit 
and loss, as will constitute a partnership, where by the 
agreement of the parties, the gain or loss of one is wholly 
independent of the other, so that the business may be a 
source of profit to one and a. loss to the other ? 

Could McCormick as a partner have maintained against 
Wilkinson a suit for an accounting of the profits realized 
by the latter from the adventure? Did he have such an 
interest in the eleven houses to be retained by Wilkinson 
under the agreement, as would entitle him to a lien there¬ 
on in preference to \\ ilkinsen s individual creditors? 
Could he make contracts, incur liabilities, manage the whole 
business and dispose of the whole property ? 

The contract provided only for the compensation of Mc¬ 
Cormick for the labor and services furnished by him. The 
amount did not depend upon any casual or contingent ad¬ 
vantages growing out of the enterprise, but was fixed and 
certain. He was to receive eleven houses at all events. 

In Berthold vs. Goldsmith, 24 How., 536, Goldsmith 
agreed with Hook that the latter should go to St. Louis, 
Missouri, and endeavor to make arrangements with reliable 
commission merchants to sell on commission consignments 
of cigars to be shipped by Goldsmith. If successful, Hook 
was to have one-half of the profits, with a guaranty that 
his compensation would amount to $1,800.00, Hook ar¬ 
ranged with Berthold to handle Goldsmith’s goods and con¬ 
siderable quantities were accordingly consigned to the for- 


mer. Berthold s firm was dissolved and the cigars on 
hand were delivered to Hook without the knowledge or 
authority of Goldsmith, who subsequently brought suit for 
the value of the cigars thus delivered to Hook. It was 
claimed that Hook and Goldsmith were partners. The 
Court, however, after stating that one may become a part¬ 
ner as to third persons by participation in the profits, even 
though he is not to be regarded as such by the partners 
themselves, says: 

“ I hat rule, however, has no application whatever 
to a case of services or special agency, where the em¬ 
ployee has no power as a partner in the firm and no 
interest in the profits . as property , but is simply em¬ 
ployed as a servant or special agent, and is to receive 
a given sum out of the profits, or a proportion of the 
same, as a compensation for his services. * * * Unless 
the supposed * * * partner is in some way interested in 
the profits of the business, as principal, it is plain that 
he can not bring suit as a partner and go into equity 
and compel an account; nor can it be held that he has 
any such lien on the profits as a court of equity may 
enforce; and if not then his condition is the same 
as that of an ordinary creditor, and he must pursue 
his remedy against his employer” (p. 543). 

In Seymour vs. Freer, 8 Wall., 202, Seymour entered 
into an agreement with Price, of whose estate Freer was 
administrator, whereby Price agreed to devote his time and 
attention to purchasing lands to an amount not exceeding 
$5,000.00: Seymour agreed to furnish the money to make 
the purchases contemplated; the land so purchased was to 
be sold, and after charging the investment, taxes and seven 
per cent interest on the investment, there was to be paid to 
Price one-half of the profits which might be made, in full 
for all services rendered and expenses incurred by him in 
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the transaction. The title to the property was to be taken 
in Seymour’s name, and nothing was to be paid by Seymour 
for Price’s services and expenses except from the profits. 
It was claimed that the agreement made the parties to it 
partners, but the Court in its opinion said: 


“It is insisted by the appellees that the contract 
made the parties co-partners in respect to the lands to 
be bought. We can not adopt that view of the sub¬ 
ject. The adjudications which bear upon it are con¬ 
flicting and irreconcilable. The case of Berthold vs. 
Goldsmith, 24 How., 536, is conclusive in this forum 
against the proposition. We deem it sufficient to refer 
to that authority, without reproducing the considera¬ 
tions which control the judgment of the court" (p. 
215). 

In Loomis vs. Marshal, 12 Conn., 69, 77, it is said: 

“A community of interest in land, does not, of itself, 
constitute a partnership; nor does a mere community of 
interest in personal estate. There must be some joint 
adventure, and an agreement to share in the profits of 
the undertaking. 

********* 
The rule which these and other cases establish, is 
founded on the distinction which has been taken be¬ 
tween agreements by which the parties have a specific 
interest in the profits themselves, as profits, and such 
as give to the parties sought to be charged as a partner, 
not a specific interest in the business or profits, but a 
stipulated proportion of the profits as a compensation 
for his labor and services.” 

********* 
If a man stipulates, that as the reward of his labor, 
he shall have, not a specific interest in the business, 
but a given sum of money even in proportion to a 
given quantum of the profits, that will not make him i 
partner” 



In ^ Hl<ghett ’ 76 N ' Y - 55 > 5 8 (32 Am. 

ep., 267, 269), the effect of sharing in profits as compen- 
sation is stated as follows: 


c t e pers ° n llas no interest in the capital or 
business, and is to be remunerated for his services bv 
a compensation from the profits, or measured by the 
piofits, or which is to depend, as in case of seamen or 
tier voyages, upon tile result, it (the rule that sliar- 

WWp P th htS Clea - eS a partnership) has no application. 
Vhere then one is only interested in the profits of a 

business as a means of compensation for services ren¬ 
dered, he is not a partner.” 


The rule announced in Seymour vs. Freer, and Berthold 
rs. Goldsmith, supra, was followed and approved in Mee- 
nan vs. Valentine, 145 U. S., 611. 

In Sidway vs. Clark, 142 U. S„ 682, certain land was 
purchased by Sidway for the joint benefit of himself and 
Uark. Each was to contribute equally towards the pur- 
c lase monet, interest, taxes, and expenses of carrying the 
property. It was agreed that the property should be sold 
and the profits shared by the parties. It was contended in 
a suit at law between the parties that they were partners 
and that the action could not be maintained, but the Court 
in disposing of the claim (p. 690), said- 


“The transaction between Sidway and Clark of 
their joint purchase of the land, did not constitute a 
partnership in respect thereto. It was a single, special 
dventure on joint account, involving the payment in 
equal proportions of designated sums of money It 
was a mere community of interest in the property ’ and 
the agreement to share the profits and losses on the sale 

Ot the land did not create a partnership. The parties 

were only tenants in common, and the action at law 
would lie. 


This case was followed in: 

Starkweather vs. Dyer, 30 App. D. C., 146, 149, 

and 

McPherson vs. Harding, 40 App. D. C., 404, 408. 

The transaction between McCormick and Wilkinson was 
a single, special adventure. Neither had the right, under 
the agreement, to appropriate the returns of the adventure 
for the purpose of further trade on their joint account. 
There was a community of interest in the property but not 
in the profits. There was not even an agreement to share 
profits and losses such as existed in the case of Sidway vs. 
Clarke, supra. 

The same conclusion was reached in the case of Detna- 
rest vs. Koch, 9 N. Y., Supp., 726, in which the facts were 
strikingly similar to those in the case at bar. 4 here Spauld¬ 
ing and Koch made a contract whereby Spaulding agreed 
to purchase of a third person certain lots and erect two 
houses on them, Koch to make the necessary advances to 
complete the same over and above a certain sum to be real¬ 
ized on a builder’s loan. It was also agreed that on the 
completion of the buildings, Spaulding would convey to 
Koch either one of the houses, or at the option of Koch, 
in case the lots were sold at a price satisfactory to both 
parties, Spaulding would, after paying all advances, pay to 
Koch one-half the sum received on the sale; “it being the 
intent of the parties to equally diznde any profits which may 
be realised by the sale of said building.” Spaulding en¬ 
tered into a contract with plaintiff, Demarest, to do the car¬ 
penter work on the houses, and it was to recover the 
amount due for that work that he sued Spaulding and 
Koch as partners. Judgment went against Spaulding alone, 
the Court holding that Koch was not a partner and ac¬ 
cordingly not liable for the debt incurred by Spaulding. 

On appeal, it was held: 







“The agreement was nothing more than an execu¬ 
tory contract of sale, Spaulding agreeing upon Koch’s 
payment as provided for, to convey to the latter, upon 
construction, either of two certain houses and lots 
somewhat encumbered. The fact that Koch had an 
option to receive one-half the sum received for the 
houses and lots upon a sale, if the parties determined 
to sell for satisfactory price, in no way affected the 
nature of the contract. The stated intent to divide 
profits did not refer to a division of profits as such. 
It is qualified by that which precedes it as to a division 
of the sum received on a sale. The contract in no way 
affects the relations of the parties as to third persons.” 

I 

See same case in 129 N. Y., 218, where the ruling just 
quoted was approved and the judgment affirmed. 

The agreement in the present case provided for a divi¬ 
sion in kind of the product or result of a single joint ven¬ 
ture, as distinguished from a division of the profits. The 
essential element of every true partnership —joint ozcnership 
of profits as such —is here missing. 

See 22 Am. and Eng. Ency. of Law. 44, 45. 

The presumption is usually against the existence of a 
partnership in lands. 

Thus in Blair vs. Shaeffer, 149 U. S., 248, it appeared 
that the parties entered into a contract which provided that 
certain lands upon which Shaeffer held options should be 
purchased for the mutual interest of the parties; that the 
title should be taken in Shaeffer’s name and conveyed by 
him to Blair; that Blair should advance the purchase money 
as well as necessary expenses of preparing lands for sale and 
should be repaid his advances out of net proceeds of sale: 
that Shaeffer should stake out the lands for sale, make the 
necessary improvements and sell them. Shaeffer was to 
receive a commission of five per cent on the gross sales, the 
balance of the proceeds to be deposited in bank to Blair’s 
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credit until his advances were repaid; that all expenses of 
improvements and selling lands, the price at which they 
might be sold and the bank in which the proceeds of sale 
should be deposited, should be mutually agreed upon by the 
parties. All contracts of sale should be approved by Blair 
and when he had received back the moneys advanced by 
him the remainder of the property should belong sixty per 
cent to Blair and forty per cent to Shaeffer, and be di- i 

vided between them accordingly by conveyance or sale and 
division of proceeds. 

It was contended that the contract created a partnership 
between the parties, but the Court (pp. 257, 258) said: 

“There may doubtless be a partnership in the pur¬ 
chase and the resale of lands, as of any other property. 

But this contract contains no expression to indicate an 
intention of the parties to become partners. It docs 
not authorize cither party, without the consent of the 
other, to sell any property , or to contract any debts, on 
behalf of both.' If the enterprise proves unsuccessful 
the contract does not provide or contemplate that 
Shaeffer shall share the loss. * * * There is great 
difficulty, therefore, in the way of construing this con¬ 
tract as creating a partnership between Blair and 
Shaeffer.” 

And in Furber vs. Page , 134 Ill., 622, the Court, in con¬ 
sidering a question similar in most respects to that in¬ 
volved here, held that 

An agreement between two persons to purchase a 
tract of land and erect buildings thereon for their 
joint benefit does not necessarily give rise to the pre¬ 
sumption that they are partners. As such transaction 
is equally consistent with the relation of tenants in 
common, the parties thereto may or may not be held 
to be partners, depending, as between themselves, upon 




13 


f v 


i 


► 


* 


► 


r 


their intention, legally ascertained. Where land is 
nought by two arsons, taking the title in the name 
of one, who is to advance the entire purchase money, 
the other to devote his services as an architect in the 
erection of buildings thereon, and the first to borrow 
money on the property with which to pay the price and 
C ?l ° f buddings, and it is agreed that the grantor 
shall hold the title for them jointly until the buildings 
are completed, and then convev the undivided half 
thereof to the other, subject to the incumbrance there¬ 
on, this, in the absence of proof of any other or incon¬ 
sistent intention, will fail to show the existence of a 
partnership as to the enterprise. 


See specially: 

Bird vs. Morrison, 12 Wis., 153, 175. 
Bruce vs. Hastings, 41 Vt., 380, 383. 


Tested by the general principles of law relating to part¬ 
nership, as illustrated by the foregoing authorities, it is 
respectfully submitted that the declaration did not state a 
cause of action against the defendant, nor did the proof 
add anything material to the allegations. It would there¬ 
fore seem that the Court erred as well in overruling the 
demurrer as in directing a verdict for the plaintiff. 


Second Assignment (Admission of Evidence). 

Under the second assignment of error it is complained 
that the Court erred in admitting in evidence certain ledger 
leaves containing entries of charges against McCormick, 
which entries had been copied from slips made by clerks 
of the plaintiff at the time the materials in question were 
sold. The practice of the plaintiff was to make out these 
slips in triplicate, one of which was retained at the office of 
the plaintiff and two given to the driver who was to deliver 
the material ; one of the slips so delivered would be turned 
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over to McCormick and the other signed by McCormick 
and returned to the office of the plaintiff. The witness, 
Chesterman, who identified the ledger leaves, did not make 
the entries himself (R., p. 16). He testified that he sup¬ 
posed the company had the signed slips on file but that he 
had made no search for them; that on the day after the slips 
were entered the charges thereon would be transferred to 
the ledger leaves admitted in evidence; that the handwriting 
on the ledger leaves was that of clerks in the employ of the 
plaintiff. He looked over the delivery slips every morning 
to see that the entries in the books were correctly copied 
from the slips (R., p. 17). 

It is believed that the admission in evidence of these 
ledger leaves was clearly erroneous for two reasons: (1) 
The leaves were not identified by the clerks who made the 
entries; (2) the entries thereon were not original entries, 
and the original entries were in the possession of the plain¬ 
tiff. 

(1) It was not shown that the clerks who made the en¬ 
tries in the ledger leaves were dead or beyond the juris¬ 
diction of the Court. It is thought that the proper method 
of identifying the entries on these ledger leaves^was to call 
the clerks who made the entries and that with^such identi¬ 
fication the leaves were not properly admissible. The gen¬ 
eral rule on this subject is given in the note to Sheridan 
Coal Company vs. C. W ’. Hull Company, 138 Am. St. Rep., 
449, as follows: 

“The general rule in this respect is that the entries 
in the book should be proved by the clerk or servant 
who made them, if he is alive and can be produced. 

See Rcyburn vs. Bank & Trust Co., 171 Fed., 609- 

615. 

In Chaffee vs. United States, 18 Wall., 516, it was said 
that the rule 





requires, for the admissibility of entries, not merely 
that they shall be contemporaneous with the facts to 
which they relate, but shall be made by parties having 
personal knowledge of the facts, and be corroborated 
Ly their testimony, if living and accessible, or by proof 
of their handwriting, if dead or insane, or beyond the 

reach of the process or commission of the Court” (o 

541). 

(2) But there is a still more serious objection to the ad¬ 
missibility of this evidence. These slips made at the time 
of the sales were not intended merely as a temporary 
recoid of the transactions but were intended to be kept as 
a permanent record, and had apparently been kept by the 
plaintiff for over ten years. They were actually signed by 
McCormick, who had thus approved their correctness. 
They were therefore the original and the best evidence 
as to the transactions in question. Yet, although these 
signed slips were apparently in the possession of the plain¬ 
tiff at the time of the trial they were not produced; no search 
was made for them; and no explanation whatever was ad¬ 
vanced for the failure to produce them. 

It has frequently been held that entries made on slates 
and slips of paper as a temporary memorandum from which 
permanent entries are subsequently made are not to be re¬ 
garded as original entries; but where the intention appears 
to make a permanent original record, whether in books or 
on slips of paper, it would seem that such entries must be 
produced or the failure to do so explained before secondary 
evidence can be admitted. Where the original record or 
entry is shown to be in existence it would seem that it 

ought to be required in preference to some record copied 
therefrom. 

In 10 R. C. L. (Evidence, Section 381), p. 1182, it is 
said: 
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“Books of account whether sought to be introduced 
under the common law rule or under statutes regula¬ 
ting their reception in evidence, and whether entries 
therein were made by the party himself or by a book¬ 
keeper employed for that purpose, must contain the 
original or first permanent record of the transaction.” 

In the present case, it can scarcely be contended that the 
ledger leaves contained the first permanent record of the 
transactions. For while the transactions took place in 1905 
and the cause was tried in 1916, more than ten years after¬ 
wards, the slips, signed by the debtor, were still in the pos¬ 
session of the plaintiff at the time of the trial. Clearly they 
were not merely memoranda to furnish the bookkeepers 
with information from which charges in the ledger should 
be made; they were the original memoranda of the transac¬ 
tions converted by the signature of the customer into a per¬ 
manent record of the transactions approved by both parties 
thereto. 

A ledger ordinarily is not a book of original entry and 
unless it is made to appear that the entries therein are the 
first permanent record of the transactions it is not admissi¬ 
ble for the purpose of proving an account. 

Holloway, ct al, vs. White-Dunham Shoe Co., 151 
Fed., 216. 

It is respectfully submitted that the judgment should be 
reversed and a new trial granted. 

A. E. L. Leckie, 

Joseph W. Cox, 

Joseph T. Sherier, 
Attorneys for Appellant. 
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IN THE 


Court of Appeals District of Columbia 


October Term, 1916 


Oscar Wilkinson, 
Appellant , 
vs. 

S. Dana Lincoln, 


LNo. 2990 


Trading as the National Mortar Company] 


BRIEF FOR APPELLEES 
This is an action at law by the appellee, plaintiff below, 
seeking to hold an undisclosed partner for building material 
furnished by the appellee to the known partner and used 
in the joint partnership venture. 

STATEMENT OF FACTS 

The following statement of facts as disclosed by the 
evidence is taken verbatim from the opinion of the Court 
at page 11 of the record, which statement was submitted 
to and approved by counsel on both sides, as stated by 
the Court at page 12 of the record. 

“The evidence shows that one McCormick, a builder 
of houses, came to. the defendant and told him of a 
piece of land which could be bought for a certain 
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price, and proposed that the defendant buy it and 
take title to it, and that he, McCormick, should erect 
upon it twenty-two houses, and that when they were 
completed and the indebtedness all paid the defendant 
should convey to McCormick, or to purchasers found 
by him, eleven of the houses, keeping the other eleven 
for himself. A cash payment of $1,000 was neces¬ 
sary to secure the land, and the defendant allowed 
McCormick to dispose of two pieces of real estate 
belonging to the defendant by which $800 was raised, 
and paid $200 in cash, thus making up the $1,000, 
McCormick contributing no money to the purchase of 
the land. Title was taken in the name of the defen¬ 
dant and a mortgage was given to secure a building 
loan, the note being signed by both the defendant and 
McCormick. McCormick went on and erected the 
buildings, finishing all but two of them, and the defen¬ 
dant conveyed to purchasers secured by McCormick 
eleven of the completed houses, leaving for himself 
nine completed houses and two uncompleted. Then 
McCormick left the District. The plaintiff had fur¬ 
nished materials for the construction of the houses 
and the materials were actually used therein. They 
were procured by McCormick on his own credit and 
the plaintiff when he furnished the materials had no 
knowledge that the defendant had any connection with 
the matter. Soon after McCormick left, the plaintiff 
heard that the defendant was a partner of McCormick 
in the enterprise, and called upon the defendant to 
pay for the materials. The plaintiff’s agent testified 
that the defendant said he guessed he would have to 
pay for the materials. This the defendant denied. 
The plaintiff’s agent also testified that when he called 
upon the defendant for payment he told the defen¬ 
dant that he had been informed that the defendant 
was a partner of McCormick and that the defendant 
did not deny it, saying that he supposed that he would 
have to pay but that the plaintiff must give him time. 
The two houses that were left uncompleted were after¬ 
wards completed bv the defendant at his own expense. 
The building loan was negotiated by McCormick. 
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“When asked to explain why he consented to con¬ 
vey the eleven houses to the purchasers secured by 
McCormick at a time when McCormick had not fin¬ 
ished all the houses, the defendant testified “He 
assured me that everything was all right; that he had 
these deals on hand and if I kept him from making 
this sale it would interfere with his payments. 

“The defendant while upon the stand was asked 
this question by his own counsel: ‘Referring to this 
agreement you had with McCormick, with respect to 
your being charged with any expense in addition to 
furnishing the land, what have you to say about that?’ 
And he made this answer: ‘I had nothing to do with 
any further expense whatever.’ The defendant also 
testified that by the agreement between himself and 
McCormick each was to be entitled to ‘the equity of 
redemption’ in eleven of the completed houses. In 
reply to a question by plaintiff’s counsel defendant 
testified as follows: Q. And according to this original 
understanding (with McCormick) he was to have half 
and you half? A. Yes, half of the number of houses 
after all completed and the indebtedness all paid.” 

ASSIGNMENT OF ERRORS 

While the appellant has assigned three errors, first, over¬ 
ruling of defendant’s demurrer, second, admitting in evi¬ 
dence the leaves of the plaintiff’s ledger, and third, direct¬ 
ing a verdict for the plaintiff, the case really resolves itself 
into but one question, and that is, whether the facts as 
disclosed by the evidence constitute the appellant and 
McCormick partners in the erection of the houses into 
which appellee’s materials went. 

ARGUMENT 

The demurrer simply raised the question whether the 
declaration sufficiently connected appellant with McCor- 
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mick in order to constitute him a partner. As the evidence 
at the trial practically substantiated the allegations in the 
declaration the motion to direct a verdict for the defen- 
dent brought up the same question on the evidence that 
was raised by the demurrer to the declaration, and hence 
the two can be considered in the question as to whether 
the facts, as set out in the declaration and subsequently 
disclosed by the evidence, constitute in law the appellant 
Wilkinson a partner of McCormick. 


SECOND ASSIGNMENT OF ERROR 

Before discussing that question, however, we had best 
consider the second assignment of error, the admission by 
the Court of the ledger leaves of the plaintiff’s account 
book. 

Appellant's witness, Chesterman, record pages 16 and 
17, testified that he was at the time the goods in suit were 
purchased, the manager of the National Mortar Company, 
the name under which the appellee was doing business; 
that duplicate sales slips were made for each delivery of 
material to this job, one of the slips being kept at the 
office, one turned over to McCormick by the driver who 
delivered the material and the third slip was signed by 
McCormick and returned to the office of the plaintiff; data 
from these slips was then entered in the ledger, usually the 
next day. Witness did not make the entries himself 
“although it was his duty to see that such entries were 
made, and that they were made under his direction.” He 
produced the ledger leaves in which these entries were made 
as the ledger of the plaintiff containing a record of this 
transaction; he further testified that statements of account 
were mailed to McCormick each month and McCormick 
had frequently promised to make payments and never ques¬ 
tioned the account. Witness testified that he actually saw 



the material on the job and saw his wagons delivering it, 
and “he looked over the delivery slips every morning and 
saw that the entries in the books were copied correctly 
from the slips.” 

The ledger leaves showing the items enumerated in the 
bill of particulars filed with the declaration were then 
offered in evidence and were admitted over the objection 
of the defendant. 

This ledger was clearly admissible in evidence under the 
rule laid down in Greenleaf on Evidence, Section 120. 

We submit, however, that if there was any real basis 
for objection to the admission of these ledger leaves it 
was completely waived by the subsequent action of appel¬ 
lant’s counsel, as set out at page 19 of the record, in which 
he states “I do not see that there is anything in it (defen¬ 
dant’s case) if your Honor holds that there was a partner¬ 
ship.” 

The legal question as to whether the acts of McCormick 
and Wilkinson constituted a partnership could have no rela¬ 
tion to the admissibility of the leaves of the ledger in 
evidence, and as the sole question is finally narrowed to 
the legal proposition above stated, we again reiterate that 
had there been error in admission of the ledger leaves in 
evidence it could not have prejudiced the appellant, as the 
Court said at the conclusion of the testimony, record page 
19, after stating that “it seems to me, as matter of law, they 
are partners. There are other questions in the case if the 
defendant wants to have the case go to the jury. As to 
whether the materials went into the building, as to the 
amount to be recovered * * *. As far as the facts in 

the case are concerned they would govern these different 
questions I have just mentioned, and it is for the jury to 
say whether they are satisfied with the prices charged for 
the materials here sued for, and whether they went into 
these buildings within the scope of this partnership agree- 
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ment.” Appellant’s counsel then stated as above quoted, 
“/ do not see that there is anything in it if your Honor 
holds that there was a partnership” The Court: “If you 
do not care to have the jury consider these facts I will 
ask the jury to find a verdict for the plaintiff.” 

FIRST AND THIRD ASSIGNMENTS OF ERROR 

This brings us to the one question in the case and that is, 
whether the agreement between the appellant, Wilkinson 
and McCormick, as disclosed by the evidence, constituted 
them partners so as to make the appellant liable to the 
appellee for unpaid material that was used in the construc¬ 
tion of the very buildings, a part of which the appellant 
got as his portion of the joint enterprise. 

In the first place, at the conclusion of the testimony the 
plaintiff moved the Court to instruct the jury as matter 
of law that the relationship between McCormick and Dr. 
Wilkinson constituted a partnership, record page 18, and 
the defendant then moved the Court to direct a verdict for 
the defendant on the grounds that, admitting all of the evi¬ 
dence adduced with respect to partnership, it failed to show 
the existence of a partnership, record page 19. 

Both sides agreed that there tem no question of fact to 
be submitted to the jury, record page 12. 

This brings the case within the rule laid down by the 
Supreme Court of the United States in Buetell vs. Magone, 
157 U. S., 154, wherein the Supreme Court says: 

“The request made to the Court by each party to 
instruct the jury to render a verdict in his favor was 
not equivalent to a submission of the case to the 
Court, without the intervention of a jury, within the 
intendment of Sec. 649,700 Revised Statutes. As, 
however, both parties asked the Court to instruct a 
verdict, both affirmed that there was no disputed ques- 
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tion of fact which could operate to deflect or control 
the question of law. This was necessarily a request 
that the Court find the facts, and the parties are, there¬ 
fore, concluded by the finding made by the Court, upon 
which the resulting instructions of law was given. The 
facts having been thus submitted to the Court, we are 
limited in reviewing its action to consideration of the 
correctness of the finding on the law, and must affirm 
if there be any evidence in support thereof.” 

And later in the case of Empire State Cattle Co. vs. 
Atchison, T. & St. F. R. R. Co., 210 U. S., pages 1-8, 
the Supreme Court says: 

“It was settled in Buetell vs. Magone, super, that 
where both parties request an affirmative instruction 
and do nothing more, they thereby assume the facts 
to be undisputed, and, in effect, submit to the Trial 
Judge the determination of the inferences proper to 
be drawn from them.” 

According to these decisions this was a request for 
the Court to find the facts and the inferences to be 
drawn from them, and that the Appellate Court is lim 
ited in reviewing the action of the trial court to consid¬ 
eration of the correctness of the finding of the law, 
and must affirm if there be any evidence in support thereof. 

The trial Justice accordingly drew certain inferences 
of fact from the testimony, as set out at pages 12 and 
13 of the record. For instance, he found it significant 
that when defendant (appellant) was told by plaintiff s 
agent that McCormick had gone away and that he, the 
agent, had been informed that the defendant was a part¬ 
ner of McCormick, the defendant did not deny that such 
was the relation. “1 he Court finds that he then stated 
that he guessed he would have the bill to pay. That fact 
seems to indicate that the defendant was not surprised 
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to find that McCormick had purchased the materials 
and incurred the indebtedness to the plaintiff, and that 
he considered himself under obligation to see that the 
debt was paid.” 

Again the Court says: “Another fact is that the de¬ 
fendant testified that he was to have half of the num¬ 
ber of houses ‘after they were all completed and the 
indebtedness all paid.’ ” The Court further finds that 
there was nothing to show any limitation upon the cost 
of the buildings. The arrangement between the parties 
contemplated the erection of twenty-two houses and 
that it was necessary to purchase material and employ 
labor for this purpose. It was left to McCormick to 
use his judgment in erecting the buildings and to deter¬ 
mine what material was necessary. The Court says: 
“The defendant (appellant) could not have understood 
that McCormick was not to purchase any materials or 
employ any laborers upon credit. McCormick could 
not naturally conduct an enterprise of that magnitude 
in such a way. The defendant allowed McCormick full 
control of this part of the business, and as McCormick 
was acting in the interest of both himself and the de¬ 
fendant in that business he was acting within the scope 
of the arrangement.” 

Proceeding with his finding of fact and inferences to 
be drawn therefrom with the determination of the ques¬ 
tion of law governing such facts and inferences, the 
Court said, record page 13, in overruling the motion for 
a new trial: 

“It amounted to this: that the defendant for his 
part turned over to McCormick certain property 
for McCormick to convert into cash in the pur¬ 
chase of the land, and added two hundred dollars 
to make up the first payment of $1,000, took the 
title in his own name, joining in the building loan 




note, and executing- the building loan mortgage, 
and was to receive in return for such services on 
his part the equity in one-half the completed 
houses, after the indebtedness was all paid. Mc¬ 
Cormick, on his part, was to dispose of the property 
thus turned over to him by the defendant for the 
purpose of raising eight hundred dollars, was to 
negotiate the building loan and join in the build¬ 
ing loan note, and erect the houses, procuring the 
necessary materials and labor and superintending 
the construction, and was to receive in return for 
his services the equity in one-half the completed 
houses, after the indebtedness was all paid. Under 
this arrangement the defendant and McCormick 
had a community of interest in the property both 
in its original and improved condition, and a com¬ 
munity of interest in the profits as such, each being 
entitled as principal. They were therefore part¬ 
ners in the enterprise as between themselves, and 
in carrying out the enterprise each was acting both 
for himself and for his partner. Each being en¬ 
titled to his portion of the profits, as principal, was 
bound to bear his share of the burden. The fact 
that the defendant was not known to the plaintiff 
as a partner does not prevent the plaintiff from 
recovering against him in such circumstances. So 
far as the question of intention to form a partner¬ 
ship is a question of fact to be deduced by inference 
from the facts and circumstances disclosed by the 
evidence the Court finds that the parties did intend 
to form a partnership. The law applicable to the 
situation here presented is stated in the opinion 
of the Supreme Court in Meehan vs. Valentine, 
145 U. S. 019, from which the following may be 
aptly quoted: 

“ ‘In the present state of the law upon this sub¬ 
ject, it may perhaps be doubted whether any more 
precise general rule can be laid down than, as in¬ 
dicated in the beginning of this opinion, that those 
persons are partners, who contribute either prop¬ 
erty or money to carry on a joint business for their 
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common benefit, and who own and share the profits 
thereon in certain proportions. If they do this, the 
incidents or consequences follow, that the acts of 
one in conducting the partnership business are the 
acts of all, that each is the agent of the firm and 
of the other partners; that each receives part of the 
profits as profits, and takes part of the fund to 
which the creditors of the partnership have a right 
to look for the payment of their debts; that all are 
liable as partners upon contracts made by any of 
them with third persons within the scope of the 
partnership business; and that even an express 
stipulation between them that one shall not be so 
liable, though good between themselves, is ineffec¬ 
tual as against third persons. And participation 
in profits is presumptive, but not conclusive, evi¬ 
dence of partnership. * * * Actual participa¬ 

tion in the profits as principal creates a partner¬ 
ship as between the parties and third persons, what¬ 
ever may be their intentions in that behalf, and 
notwithstanding the dormant partner was not ex¬ 
pected to participate in the loss beyond the amount 
of the profits or may have expressly stipulated with 
his associates against all the usual incidents of the 
relation’ (p. 623). 

“ ‘The man who shares in the profit, although 
his name may not be in the firm, is responsible for 
all its debts’ (p. 618). 

“The most complete resume of the authorities 
we have found is in the note of Brotherton vs. Gil¬ 
christ, 115 Am. St. Rep. 400. 

“That a partnership may exist in respect to the 
purchase and sale for profit of one piece of land, 
if such be the intention of*the parties, see Spencer 
vs. Jones, 71 Am. St. 870, Bates vs. Babcock, 29 
Am. St. 133. That the mere fact that the title is 
taken in the name of one only of the parties does 
not prevent a partnership from resulting, the other 
elements being present, see Jones vs. Davies, 72 
Am. St. 354.” 
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We invite the Court’s special attention to the case of 
Campbell vs. Northwest Eckington Improvement Co., 
which was twice before this Court and is reported in 
28 Appls. D. C. 483, 36 Appls. D. C. 149, and before the 
Supreme Court of the United States, and reported in 
229 U. S. 561. 

The Eckington Company together with Daniel and 
Redmond owned certain unimproved property, and 
they entered into a written contract with Campbell on 
October 23, 1902, which among other things recites: 

“No. 3. The said Daniel, Redmond and the 
Northwest Eckington Improvement Co. have de¬ 
cided to improve and market said property as fast 
as may be possible by building houses thereon. 

“No. 4. To this end they desire to utilize the 
skill of said Campbell as a builder and his assist¬ 
ance financially. 

“No. 8. In return for such undertaking on 
* Campbell’s part he is to become possessed of an 

undivided one-third interest in said property.’’ 

A building loan was negotiated, part of the money 
used to pay off a portion of the existing incumbrance, 
and “the remainder was turned over to Campbell to 
i be used in the construction of the houses.’’ This Court 

says, in 28 Appls. at page 494: 

“The parties then entered into the contract of 
October 23, 1902. The legal effect of this contract 
was to make the complainants partners with Camp¬ 
bell in the development of the land by building 
houses; they furnishing the land and Campbell un¬ 
dertaking the erection of the houses.’’ 

When the case finally reached the Supreme Court of 
the United States that court, in 229 U. S. 561, reviewed 
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at great length the whole transaction and contracts of 
the parties, quoting at length the contract of October 
23, 1902, out of which grew the controversy. The Su¬ 
preme Court says, page 5S0: 

“We agree that the legal effect of this contract 
(October 23, 1902) was to make the complainants 
in effect partners with Campbell in the development 
of the land by building houses, they furnishing the 
land and he undertaking the erection of the 
houses. ” 

The Court then proceeded to state what was meant 
by the eighth clause of the contract, which provided 
that Campbell was to become possessed of an undi¬ 
vided one-third interest in said property, and the Court 
says, page 581: 

“What it meant was, that he should have, di¬ 
rectly or indirectly, one-third interest in the pro¬ 
ceeds of the property. In short he was to be a ‘part¬ 
ner' in the enterprise. 

******* 

“In short, as we think, he (Campbell) was to 
be personally vested with a one-third interest in 
the equity of the property. 

******* 

“It was in contemplation that the expenditures 
made by him should be made for the common bene¬ 
fit, and that the property would be enhanced in 
value if the enterprise proved successful. 

******* 

“The original prayer of the complainants for an 
accounting should be sustained, but the accounting 
should be made upon the basis of the agreement; 
Campbell and the others being treated as quasi 
partners respecting the improvement and market¬ 
ing of the property in question.” 



13 


The first paragraph of the syllabus of the Campbell 
case in the Supreme Court is interesting as giving an 
epitome of the exact situation we have in the instance 
case. 

“The agreement between the owners of the un¬ 
improved property and a builder and manager of 
real estate development, whereby, in consideration 
of his undertaking to give his skill as a builder 
and his financial assistance in improving and mar¬ 
keting the property, he is to become possessed of 
an undivided one-third interest in said property, 
constitutes the parties in effect partners in respect 
of development and marketing the property.’’ 

Here Wilkinson became the owner of the unimproved 
property, McCormick was the builder and his skill was 
to be used in improving the property and his financial 
assistance by uniting in the building loan, and in con¬ 
sideration of this he was to become possessed of an un¬ 
divided one-half of the property, constituting, as this 
Court and the Supreme Court says, partners in the 
venture. 

In Spencer vs. Jones, 92 Tex. 516 (71 Am. State Re¬ 
ports 870), the Court there held that a partnership may 
exist in a single transaction of purchasing land with a 
view of selling it for profit. The Court says: 

“Upon the second point the plaintiff in error cites 
the case of Clark vs. Sidway, 142 U. S. 682 (cited 
and relied upon by appellant here). It is claimed 
that the case cited holds that no partnership can 
exist in a single transaction of purchasing land 
with a view of selling it for profit. In the case 
cited the Court does not hold that a partnership 
may not exist in one transaction, but simply holds 
that in that one transaction there was no partner¬ 
ship. The authorities are abundant to the effect 
that a partnership may, according to the intention 
of the parties, be formed for the purpose of one 
transaction alone in real estate.” 




Numerous cases are cited from a large number of 
authorities. 

To the same effect is the case of Jones vs. Davis, 60 

Kansas 309 (72 Am. State Reports 354). 

In Roland vs. Long, 45 Md. 439, where one of the 
parties furnished the money and the other party was 
to purchase horses and the profit derived from the pur¬ 
chase and sale of the horses was to be divided, the prin¬ 
cipal question was whether a partnership existed. The 
Court said: 

“It is well settled, we think, that where two 
persons agree to carry on a trade or business for 
their mutual benefit, one to furnish the money and 
the other to perform certain labor and services, and 
each to share the profits derived from such trade 
or business they become liable as partners to third 
persons, although in fact no partnership was con¬ 
templated by the parties themselves. In such a 
case each party has an interest or property in the 
profits as profits, and is entitled to an accounting 

for the same.'' 

A number of cases w^ere cited. 

In Parker vs. Canfield, 37 Conn. 250, A, being en¬ 
gaged in business, entered into an agreement with C 
and H by wdiich they w^ere to each advance $5,000 to 
A to be regarded as a loan, for which A executed two 
notes with annual interest, the agreement further pro¬ 
viding that in consideration of the trouble and expense 
of C and H in procuring for A the money loaned he 
w r ould keep a correct account of the profits of the busi¬ 
ness and pay each of them such sum annually as with 
interest should be equal to one-sixth of the annual net 
profits, C and H to have no interest in the profits of the 
business as profits, but only as compensation for time 
and expenses in procuring the loan. The Court said. 



“The real consideration upon which Canfield 
and Hutchinson were to receive the amount stipu¬ 
lated to be paid them is that they were interested 
in the business. Upon this basis they were evi¬ 
dently entitled to a share of the profits. Upon any 
other basis or agreement giving them a sum pro¬ 
portionate is unnatural and unreal. If a party is 
to receive profits in consideration of furnishing 
capital he is clearly a partner, and is a partner 
quoad third persons even though it should be stipu¬ 
lated that the capital should be regarded as a loan 
and be repaid as such by the acting partner with 
interest, and although it should be further stipu¬ 
lated that the party furnishing capital should be 
regarded as a mere creditor in respect to the money 
by him furnished and should have no interest in 
the stock in trade.” 

In Cathron vs. Marmaduke, 60 Tex. 370, the Court said: 

“It is not essential to constitute a partnership 
that the partners were by agreement to share in 
the losses, but it is sufficient if they are to have 
a community of interest in the profits as such. 

Good vs. McCartney, 10 Tex. 195. 

Manhattan Press Co. vs. Sears, 45 N. Y. 797. 

“In Story on Partnership, Section 58, it is said: 
‘that he who is to take a part of the profits shall 
by operation of law be made liable to losses as to 
third persons, because by taking a part of the 
profits he takes from the creditors a part of that 
fund which is the security for the payment of their 
debts.’ 

“In determining the question the Court will look 
to the actual relations consequent upon the en¬ 
gagement of the parties, and in favor of creditors 
they will ordinarily apply the doctrine that the 
party who shares in the profits must also bear his 
share of the liabilities.” 

One of the most significant statements as showing the 
intention of the parties was made by the appellant when 
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he said on direct examination when questioned as a wit¬ 
ness by the plaintiff, that each was to have the equity in 
‘‘half of the number of houses when all completed and the 
indebtedness all paid." To what indebtedness was he re¬ 
ferring? It could not have been the building loan only as 
that would not have become due until long after the con¬ 
templated division of the houses. So it must have been any 
indebtedness incurred in the erection of the buildings. 
In other words, the appellant was interested in 
seeing that the parties who furnished materials for 
the houses were fully paid before he and McCormick 
should have their equities. This absolutely negatives the 
statement in appellant’s brief, page 5, that “the profits of 
Wilkinson would not in the slightest degree depend upon 
the cost of material and labor to McCormick. 

There is another circumstance that indicates the appel¬ 
lant’s position in the whole transaction, in this, that while 
McCormick was to erect twenty-two houses he, in fact, only 
completed twenty, and Wilkinson himself completed the 
other two houses. 

The case of Davison vs. The E. F. Brooks Company, 
which is now on appeal before this Court, and will prob¬ 
ably be heard before this case is reached, presents very 
nearly the same situation that we have here. The Davisons 
owned certain ground and negotiated a building loan, and 
Nolan, a builder, was engaged to erect certain houses 
thereon, and in consideration of that service each were to 
have a proportionate part of the completed buildings. Mr. 
Justice Anderson held that these circumstances constituted 
a partnership. 

We respectfully submit that the judgment appealed from 
should be affirmed. 

BATES WARREN, 

W. H. SHOLES, 

Attorneys for Appellee. 









